TRIBUNAL DECISIONS

Republic of Kenya
In the Capital Markets Tribunal at Nairobi
Appeal No 1 of 2002
Sha Munge & Partners Ltd V. CMA
Consolidated with
Appeal No.2 of 2002
Franklin Kariuki Kirigia and 3 others v. CMA
Brief Facts
Shah Munge and Partners and its directors filed two appeals to the Capital Markets Tribunal against the
decision and sanction imposed by the Capital Markets Authority. The decision and sanction was
contained in a letter to the appellants dated 17th October 2002. It was received the same date as appears
from Shah Munge & Partners date stamp on the face of the letter.
Sanctions were exercised pursuant to section 25 of the Act and they were:
a) Suspension of Shah Munge & Partners from rendering services as a stockbroker including trading
at the Nairobi Securities Exchange for a period of thirty days with effect from 18th October 2002;
b) A financial penalty of 1.5milion Kenyan shillings imposed on the stockbroker to be paid to
Investor Compensation Fund;
c) Ineligibility of directors for directorship in the Authority and listed companies for a period of one
year;
d) Lifting of the sanctions to be subject to full compliance with the requirements of Capital Markets
Act and the Capital Markets (Licensing Requirements) General Regulations, 2002 including
appointment of new directors and chief executive.
The appellants sought suspension of the sanctions and decisions pending appeal and the status quo be
maintained.
The appellants argued that the respondents breached the rules of natural justice in imposing sanctions,
the tribunal had jurisdiction to grant the orders sought and the sanctions were imposed without due
regard to appellants right of appeal.
Capital markets law: the meaning of status quo under section 35(17) of Capital Markets Act, making of
interim applications to the Authority, whether the Tribunal has jurisdiction to grant interim applications
pending determination of an appeal.
Issue
The Tribunal filtered out the main issue for determination as:

a) Whether the tribunal has jurisdiction to grant the interim reliefs sought in the application?

Held
The Tribunal held that it had no jurisdiction to grant status quo ante since under section 35A(17) of the
Capital Markets Act the status quo to be maintained is any matter or activity which is under appeal.
According to the tribunal that meant the directions, refusal, limitations or restrictions, cancellation
suspension of the Authority. The status quo is the state of affairs existing at the date the appeal was filed
and not at any time before that.
Section 35A(17) provide as follows: Upon any appeal to the Tribunal under this section the status quo of
any matter or activity which is subject of the appeal shall be maintained until the appeal is appealed.
After analyzing this provision the Tribunal further held that this is couched in mandatory terms and does
not require an application.
Republic of Kenya
In the Capital Markets Tribunal at Nairobi
Appeal No.4 of 2007
David O. Gesicho
Versus
Capital Markets Authority and CFC Financial Services Ltd
Brief Facts
By a Notice of Motion the applicant brought an application seeking disqualification of the Chairman and
2 other members of the Capital Markets Tribunal from hearing Appeal No.4 of 2007 on the ground of
conflict of interest. The chair, Mr. Jinaro Kibet is alleged to have business links with the executive arm of
the government, several companies listed on NSE are clients of law firm of TripleOKlaw where the chair
is a senior partner and that the chair has unresolved integrity issues. Dr. Laila Macharia (member) serves
as a director of Barclays Bank Kenya, ltd and chair of subsidiary of Centum Investments Company ltd
which is listed in the NSE. Karen Njeri Kandie (member) served as Head of Administration and Finance at
the NSE between 2005 and 2009 during the turbulent times at NSE and she should be answering question
and not sitting as member of the Tribunal.
The respondent opposed the application for disqualification terming the allegations as baseless and
figments of imagination.
Issues
The tribunal found the following issues for determination
a) Whether the tribunal can determine issues of appointment/eligibility of its members?
b) Whether there is likelihood of bias/conflict of interest?
c) Whether the chairman and other two members should recuse themselves?

Areas of law: recusal/disqualification of tribunal members, doctrine of necessity in hearing a matter,
apprehension of bias, the ability of the Tribunal to determine issues of eligibility and recusal
Held
The tribunal held as follows:
a) That the members have no pecuniary interest in the matter or any other matters before the
tribunal
b) That they have no proprietary interest in the outcome of the matter or any other matter before
it
c) The evidence is mere apprehension of bias
d) No distinction was made between the professional roles of members and their roles as members
of the tribunal
e) There is no evidence or grounds for doubting the ability to ignore extraneous considerations
prejudices and predilections and bring objective judgment to bear on the case.
Determination
a) Whether the Tribunal can determine issues of appointment/eligibility of its members
The Tribunal held that section 35A of the Capital Markets Act establishes the Capital Markets Tribunal
whose members are appointed by the Minister. The Tribunal does not have jurisdiction to determine its
membership as it is not the appointing Authority. The Tribunal found that it is not the right forum to
undertake assessment of the integrity of or otherwise of any member who the appointing Authority has
appointed to serve.
b) Whether there is likelihood of bias or conflict of interest
The Tribunal held that the test to be applied is an objective test and therefore the appellant had not
explained any circumstances which point to the real likelihood of bias and therefore there was no reason
to presume bias. Perception of bias to be suffered by a party if the members continue hearing the matter
should be sufficiently proved. The Tribunal further stated that the chair and the two members do not
have personal or pecuniary interest in the matter before the Tribunal
c) Whether the chair and two other members should recuse themselves
The Tribunal noted the provision of section 35A(14) which provided that for purposes of hearing appeal
the quorum should be the chair and two other members of the Tribunal and therefore held that if the
chair and two members recuse themselves the tribunal won’t be properly constituted to hear the appeal.
The Tribunal applied the doctrine of necessity to hear the matter.
The notice of motion was therefore dismissed for lack of merit.

Republic of Kenya
In the Capital Markets Tribunal at Nairobi
Appeal No.1 of 2016
Raj Premchand Shah Versus Capital Markets Authority and Afrika Investments Bank Ltd
The appellant is an investor at the NSE while the 2nd respondent is a licensee of the 1st Respondent
(Authority) carrying on stockbrokerage business. The 1st respondent received complaint from the
appellant that shares in Rea Vipingo had been sold by the 2nd respondent without his authorization. The
1st respondent carried out investigations and established that the 2nd respondent breached some
provisions of the capital markets framework and issued Notice to Show Cause. The 1st respondent then
imposed financial penalty of 43, 572kshs, directed to provide it to provide its procedure manual for review
and informed the appellant that prayers for compensation will not be granted. The appellant then filed
an appeal against the decision of the Authority. The 2nd respondent filed notice of preliminary objection
challenging the jurisdiction of the Tribunal to adjudicate on matters touching on a party other than the
1st respondent.
Issues
a) Whether the notice of preliminary objection meets the threshold of a preliminary objection?
b) Whether the tribunal has jurisdiction to try matters touching on fundamental constitutional
rights?
c) Whether the 2nd respondent was rightly enjoined in the Appeal?
Capital Markets law- jurisdiction of the Authority to deal with matters touching on fundamental
rights, preliminary objection
Civil Procedure: joinder of parties, necessary and non-necessary parties to the suit, Order 1 rule 3
and 7 of Civil Procedure Rules
Held
a) Whether the notice of preliminary objection meets the threshold of a preliminary objection
The Tribunal held that what the 2nd respondent raised did not require detailed examination of facts and
documents. What the respondent raised arose from pleadings of the appellant and therefore amount to
preliminary objection as was described in the Mukisa Biscuit case which stated that a preliminary
objection consists of a point of law which has been pleaded or which arises by clear implications out of
pleadings and which if argued as a preliminary point may dispose of the suit.
b) Whether the Tribunal has jurisdiction to determine issues touching on fundamental
constitutional rights
The Tribunal held that from the reading of Capital Markets Act and the Tribunal Rules there is nothing to
the contrary to indicate that parties are precluded from raising constitutional issues before the Tribunal
and therefore it is vested with the requisite jurisdiction to hear and determine the appeal and issues
raised by the appellant.

c) Whether the 2nd respondent was rightfully enjoined in the Appeal
The Tribunal noted that the Capital Markets Act and the Tribunal Rules do not expressly provide for
joinder of parties. However, Rule 17 of the Tribunal Rules provide that where a matter of procedure is not
governed by the Act or the Rules, the Tribunal may adopt the provisions of Civil Procedure Rules. Guided
by the provisions of Civil Procedure the Tribunal held that the 2nd respondent is a necessary party to the
appeal.
Preliminary objection was dismissed.
Republic of Kenya
In the Capital Markets Tribunal at Nairobi
Appeal No.1 of 2006
BOC Kenya Ltd V. CMA
Brief Facts
The appellant appealed against the decisions and directions of the Authority issued to the CFC Financial
Services, the transaction advisers to the appellant. The issue arose from process of take-over Offer of
Carbacid Ltd by the appellant. Various preliminary process ensued as required by the Take-over
regulations including submissions of various documents to the respondent for approval. The offer for
acquisition of shares of carbacid was made and the offer was expressed to be subject to fulfilment or
waiver by the appellant of all condition precedents in the offer document. One of the conditions was
minimum threshold of acceptance by shareholders of carbacid holding not less than 80% of the offer
shares. The main dispute arose from waiver of preconditions of offer and subsequent letters of the
transaction advisers and reply letters from the Authority. The Appellant wrote to the respondent
informing it that the appellant has waived the minimum threshold requirement but the Authority stated
that failure to meet MTR meant the offer fails. Meetings were held between the Authority and the CFC
financial services to resolve the impasse and it failed. The appellant stated that the appellant was entitled
to waive the MTR and the CFC wrote to the Authority to approve listing on NSE of BOC shares. The
respondent declined approval. The appellant made proposal to facilitate the conclusion of the take-over
offer but the respondent replied that none of the proposals could lawfully be proceeded with. The
appellant filed the appeal.
Issues
a) Whether the respondent’s letter of 27th April 2006 was capable of constituting a direction or
decision in terms of section 35(1) of the Capital Markets Act so as to form basis of appeal?
b) Whether the said respondent’s letter was correct in point of law and fact?
c) Whether waiver was a variation of the offer document?
d) Whether the regulations provide for procedure for waiver of an MTR before the Closing date?
e) Whether there was a waiver of MTR by the appellant before the closing date and whether the
appellant was required to inform the respondent before the closing date?
f) Whether the appellant was required to inform the offerees of the waiver of MTR and whether the
appellant informed the offerees of the waiver of MTR?

g) What was the Offer period and when the offer period came to an end in the context of the
transaction?
h) Whether the respondent had the power to approve the waiver of MTR after closing date?
i) Whether the position of non-accepting shareholders of carbacid was relevant?
j) Whether the international best practice was relevant to this transaction?
Capital Markets Law: take-overs, waiver of minimum threshold requirement of take-over, place of
international best practice in capital markets in Kenya, discretionary exercise of powers by the Authority,
when does close of take-over period happen, communication of waiver, rights of minority shareholders in
take-over, whether waiver of conditions precedent in take-over amounts to variation of Offer Documents,
What amounts to decision or direction by the Authority, jurisdiction of the Tribunal, can an Offeror
unilaterally waive condition precedents, establishment of sub-committees to deal with take-overs, reform
and review of the Act and the Regulations-provisions sec 11, 35(1)(2), sec 35A, Reg 16, 18 and 34 of TakeOver Regulations,
Determination
a) Whether the respondent’s letter of 27th April 2006 was capable of constituting a direction or
decision in terms of section 35(1) of the Capital Markets Act so as to form basis of appeal
The respondent submitted that the Tribunal has no jurisdiction since the letter of the respondent was not
a direction within the meaning of section 35(1) and (2) of the Act
The appellant on the other hand submitted that the matter which are subject of appeal is a matter
relating to the Act and therefore forms the basis of appeal.
The Tribunal held that the correct position at law is that the word “direction” as used in sec 35(1) of the
Act has no technical meaning and merely refers to any action of the Authority that has any consequences
referred in para (a) to (f) of sec35 (1) and further stated that pursuant to sec 35A (4) the Tribunal has
jurisdiction to entertain any appeal on a matter relating to the Act and therefore has jurisdiction to
entertain the present appeal.
b) Whether the said respondent’s letter was correct in point of law and fact
The letter mainly informed the appellant that if the MTR is not met the offer fails and that it is not in order
for the appellant to unilaterally waive the conditions precedent. According to the respondent the
attempt to waive the preconditions was in breach of the offer document. Whereas, the appellant
submitted that the letter was factually and legally incorrect as the respondent omitted to state in the
letter the appellant right to waive.
The Tribunal framed two issues under this: whether without any qualification or explanation the offer is
said to have failed if the MTR is not met and whether without any qualification it is not in order for the
offeror to unilaterally waive the conditions precedent. It was held that both matters were not specifically
addressed by the Take-Over Regulations and the law of contract therefore applied.
Referring to the Offer Document, the Tribunal held that both the respondent’s pronouncements in its
letter were contrary to the very provisions of the document and incorrect in point of law and fact and that
the appellant had the right to waive the conditions precedent unilaterally before close of the Offer Period
or at such later date stipulated by itself and approved by the respondent (Authority).

c) Whether waiver of MTR was a variation of the Offer Document.
The appellant argued that waiver is not a variation and the respondent argued that it is not in issue. The
Tribunal relied on the provisions of Regulations 16 and held that no terms of the Offer Documents are
being varied by a waiver as envisaged by Reg. 16 and that waiver is simply an exercise of the terms of the
Offer and therefore the waiver was not and could not be a variation and regulation 16 had no application
to the matter.
d) Whether the Regulations provide for a procedure for waiver of an MTR before the closing
date
The appellant argued that there is no procedure anywhere on how it is to be done. The respondent
contended that offer document contemplated declaration. The Tribunal held that since the closing date
was specific and certain date and in so far as the Offer Document did refer to this date as the last day of
waiver, the Offer Document did specify the latest date on which the offeror could declare the Offer as
being free from MTR.
e) Whether there was a waiver of MTR by the appellant on 3rd April, 2006(before the closing
date) and whether the appellant was required to inform the Offerees of the waiver of MTR
before the closing date and whether the appellant informed the offerees of the waiver of
MTR
The appellant argued that waiver was done on 3rd April 2006 before the closing date but didn’t inform the
respondent as it was not required to do so. The respondent submitted that the waiver was done on 27th
April 2006 through the letter of CFC Financial Services and that purported waiver of 3rd April 2006 was
ineffective as it was not communicated to the respondent.
The Tribunal distinguished between requirement for communication of waiver and declaration of waiver
to the respondent and noted that communication is implied from regulations as conclusion of offer could
not be done without announcement which must be approved by the respondent. As to when the
respondent ought to have been informed, there is nothing to suggest it to be immediate. Relying on the
terms of the Offer Document, the Tribunal further held that the information of declaration of waiver had
to be communicated before the closing date or a later date stipulated by the appellant and approved by
the respondent (Authority).
f) Whether the appellant was required to inform the offerees of the waiver of MTR and whether
the appellant informed the offeree of the waiver of MTR
The appellant argued that it was entitled to inform the offerees as the waiver was for protection of its
interests while respondent submitted that there should be communication to the offerees as waiver had
significant legal consequences. Requirement for communication is implied and that the appellant did
inform the Mukesh Shah of Carbacid Board on 24th April 2006.the proposed public announcement of 28th
April, 2006 would have sufficed.
g) What was the Offer period and when the offer period came to an end in the context of the
transaction
The Tribunal considered the definition of offer period and held the offer period (if it has not lapsed) can
continue after the first closing date till the date the offer is declared unconditional as to acceptances

among other possibilities. Further regulation 18 on closing of take-over period was noted and stated that
the shareholders could withdraw their acceptance after the closing date but before the end of offer
period.
h) Whether the respondent had power to approve the waiver of MTR after the closing date
The appellant submitted that the respondent had discretionary powers under section 11 of the Act to
approve the waiver even if it was outside the closing date. The respondent argued it did not have and
could not exercise discretion which does not exist. The Tribunal stated that it is bound by the law in
exercise of its power but that it has tied its own hands by conservative view of the law and disagreed that
the respondent’ power to consider purported waiver of conditions precedent or to otherwise amend any
terms of the offer ceased upon the close of offer period on 25th April 2006.
h) Whether the position of non-accepting shareholders of Carbacid was relevant
The respondent argued that minority shareholders who did not accept the offer were prejudiced. The
Appellant argued that the minority shareholders mattered not. The Tribunal held that it was not
necessary for Alliance Nominee Ltd (minority shareholder) to be brought into the dispute. After
exercising their right to abstain from voting on the resolution of Take-Over the matter is no longer in
their hands. The protection accorded to minorities in take-over are protections from unlawful and
oppressive conduct. No protection can be available to shield the minorities from legitimate exercise by
the offeror of its rights under the law and the Offer document
i)

Whether international best practice is relevant to the transaction

The appellant urged the Tribunal to be persuaded by practice in the UK where it was normal to waive the
threshold requirement prior to announcement. The respondent urged the Tribunal to follow the
regulatory regime of capital markets in Kenya which is statutory. The Tribunal held that international
practice has little relevance where there is express statutory provisions of law and regulations. However
such practice is persuasive for guidance and understanding of take-overs to the respondent.
Other things the Tribunal noted
a) The Tribunal urged the respondent to make use of regulation 34 on establishment of subcommittee of the Board to deal with take-overs
b) There are grey areas in the Act and Regulations the respondent should consider reform and
review
c) The respondent could make use of expanded discretion as provided in the Act and Regulations.
Orders
The Tribunal:
a) set aside the decision of the respondent
b) Approved waiver
c) Ordered listing of the consideration shares on the NSE

Republic of Kenya
In the Capital Markets Tribunal at Nairobi
Appeal No.1 of 2013
Brian Muchiri v. CMA
Brief Facts
The appellant was a former associate director and head of fixed income securities at the Apex Africa
Capital Ltd. The appeal was against the enforcement decision of the Authority to impose the following
sanctions on the appellant
a) Disqualification from appointment as directors in listed companies for 7years; and
b) Disqualification from being an employee of a licensed or approved person including NSE for
7years
The enforcement proceeded from allegations that the appellant engaged in front-running in sale of fixed
income securities, closing his position at a profit through fraud scheme, deceit or fraud upon purchasers
of securities, failure to make disclosures of his interests in the securities to the purchasers and Apex Africa
Capital Ltd and failing to meet fit and proper requirement.
Issues
a) Whether the appellant was accorded fair hearing by the Respondent?
b) Whether the decision of the Authority to disqualify the appellant was arbitrary/unreasonable?
c) Whether the appellant had a duty to disclose his personal interests in the bond to his employer?

Capital Markets Law: front running, deceit, disclosures of personal interest by directors of stockbroker,
insider trading, and disqualification of directors found in breach of capital markets law and regulations
Constitutional Law: right to fair hearing (Art 50) fair administrative action (Art 47), admission of guilt
Determination
a) Whether the appellant was accorded fair hearing by the respondent
The Tribunal held that in his pleading, the appellant acknowledged letters of the respondent attending
hearing, being interrogated and answered all allegations against him therefore the appellant was duly
and sufficiently notified of the case against him and was afforded an opportunity to correct and
contradict them and therefore the respondent did not breach the appellant’s right to fair hearing
b) Whether the decision was arbitrary/unreasonable
The appellant being in breach of Capital Markets Act and that his employer was not aware of his personal
interest in the bond. The Tribunal held that the admission by the appellant was made against his real
interest and therefore such admission qualifies as evidence of the truth of its contents and possesses

evidentiary force per se and does not require further proof. The appellant failed to prove any facts
contrary to the admission and therefore the administrative action by the Authority against the appellant
was within the principles of law and mandate under the Capital Markets Act and Article 47 of the
Constitution.
c) Whether the appellant had the duty to disclose his personal interest in the bond transactions
The Tribunal found that the appellant by his own admission committed an offence of not disclosing his
personal interest in the bond transaction and held that in light of the international practice and the fact
that the offence attracted criminal punishment the penalty of disqualification of 7years is reasonable.
Order
The Appeal was dismissed.

Republic of Kenya
In the Capital Markets Tribunal at Nairobi
Appeal No.1 of 2008
A Baumann & Co. Ltd V. CMA
Brief Facts
The appeal arose from the decision of the respondent to impose financial penalties and suspension from
trading and listing on the NSE for the minimum capital of the appellant falling below the required amount
and failure to submit audited accounts. The dispute giving rise to was the respondent’s letter to the
appellant which refers to unheeded request to comply with minimum capital requirements and
continuous reporting obligations. The letter summoned the appellant to address issues and show cause
why action should not be taken against it. In its reply letter, the appellant stated that it has appointed
Ashu Securities Ltd to increase the paid share capital to the required minimum. On continuous reporting
obligations, it stated that its accounting software broker down but the same had been rectified. Later,
the respondent imposed sanction under section 25A to 35A of the Act
Issues
a) Whether the suspension from trading and listing s unreasonable?
b) Whether there was an error in calculation of the financial penalty?
Capital Markets Law: sanctions by the Authority under section 25A to 35A of the Capital Markets Act,
reasonableness of the sanctions, suspension from trading and listing at the NSE, calculation of financial
penalties
Held
The Tribunal noted that given the defaults by the appellant and admissions thereof the opinion of the
respondent that the suspension from trading and listing to protect the investors was not unreasonable.

Further although the appeal was filed timeously the time lapse in the prosecution of the same has
rendered the exercise as far the suspension is concerned, purely academic.
There was no error in the calculation or quantum of financial penalty as the non-compliance still
continued at the time of respondent’s enforcement letter.
The appeal was dismissed.
The case was very short (only 7pages)

